Volume 18, Number 10

July 2008

¢

FEATURE ARTICLE
[Rcaﬂocations and the “Takings’ of Water by Ryan S, Bezerra, Esq., Bartkie-

wicz, Kronick & Shanahan, Sacramenta, . . , . . A3 |

CALIFORNIA WATER NEWS

While Colarado Eyes an Abundant Snowpack, California Governor De-

cIaresDrought.......................................,..297

Construction Begins on California’s Largest Setback Levee Project. .. 298

Increased Pumping Efficiency at Fdmonston Plant Helps State Water

Project Reduce Carbon FOOtprint. » o vvv s s eanssnnsennnn, ., . 299

Geotechnical Report to Metropolitan Board Indicates Conveyance Tunne!
Can Be Built under Cleveland National Forest, . ... .. N 14 1

Los Angeles Mayor Proposes Recycled Water to Replenish City Aqu.

fers...302

REGULATORY DEVELOPMENTS

Issuance of the CVP and SWP Biological Assessment Marks the First Step
BackfromtheWangerDecisicn...................,,.....,..305

U.S. Bureau of Reclamation Decides Against Curtailing Trinity River
ceeens . 306

R e e I S S

Flow.......

Federal and State Agencies Consider Listing Longfin Smelt as Threatened

or Endangered. .. ... 0 i TR T T 14 ). |

California Department of Water Resources Announces Its Delta Knowl.
edge Improvement Funding Program. .o vovvyrrnnons. ..., .. 310

Continued on next page

WWW.ARGENTCOQ.COM

EDITORIAL BOARD

Rubert M, Schusrer, Exy,
Executive Editor
Argent Communicztions Group

Steve Andenan, Fsq.
Best, Bear & Krigger

Daniel Kelly, Exy
Somach, Sitmons & Dunn

Daniel J. Payne, Esq.
McCurmick, Kidman & Behrens, LLP

Joseph Schofield, Esq,
Downey Brand LLP

Michael ). Van Zandr, Esq.
McQuaid Bedford & Van Zandt

ADVISORY BOARD

David RE. Aladjens, Esq,
- '_‘_\-«

Mary Jane Forseer Foley
MJF Cansulting Ine,

John M. Gastn

CH'M Hill

Prof, Brian Gray

U.C. Hasting College of Law

Andrew M. Hitching, Esq.
Samazh, Simmens & Punn

Arthor G. Kidman, Esq,
MeCormick, Kidman & Behrens

Arthur L Lintleworth, Esq,
Best, Best & Kricger

Robert B, MadJuw, Esq.
Bold, Polisnier, Maddow,
Neben & Judson

Antunio Russmann, Esq.
Rossmann & Moare

Michele A. Staples, Esg,
Jackson, DeMarco Tidus et 4,
Irvine, CA

Gregory A, Thomas, Exg,
Nurural Heritage Instiute













12 LR AW RS LR O B 1 3 41300 i W 5 e

1' Hmon
(i oy,

trust, is pot a taking. (Accord National Andvbon,

33 Cal.3d at 444 fn 22.) Fourth, the imporrance of
the government’s interest is largely irrelevant, Few
governmental interests can equal fighting a world war,
but International Paper still required the government
(O pay compensation,

These four principles may be crucial in rakings
cases involving California water rights, as the ex-
ample of reservoir storage demonstrates. The Seate
Water Resources Control Board ( SWRCER) has broad
discretion in issuing the initial permit (Wat. Code, §§
1253, 1257), but, after the SWRCB issues the per-
mit, the permittee’s investments creare the storage,
which is valuable because it bridges the gap berween
wer and dry seasons. Because the permirtee has an
investment-backed expecration that it wiil conrrol
the storage that it created, the stare generally cannot
later order that the permittee devote thar storage Lo
public use—and thus infringe the permittee’s rights
to exclude others and to use the stored warer—with-
out paying compensation. This result is indicated by
Intemational Paper, Kaiser Aemna and Ruckelshaus, even
though the state's order would not require a water
uscT to open its reservoir to physical public use.

Economic Considerations Integrate Takings
Law with State Water Law

California retains some ability to reallocate water
resources, as decades of state water decisions indicate.
Thase decisions can be integrated with rakings law by
focusing on parties' investment-backed expectations.
Two ecanomic cancepts are key here: opportunity
costs and externalities. All economic transactions
have opportunity costs because, ance a transaction is
completed, the affected resources cannor be devoted
to other uses. (See, Tietenberg, Environmental and
Natural Resources Economics (3rd ed. 1992) pp- 25-
26.) A party’s use of resources also may have impacts
that it may not feel or char may not be apparent pro-
spectively, which impacts economic theory identifies
as externalities, {See id. at pp, 51-52.)

California decisions that have approved realloca-
tions of water have addressed water uses’ opportunity
costs or externalities, In reviewing these decisions, it
is important to remember that it is what courts do,
not what they say, that counts because warter decj-
sions sometimes contain conflicting quotes. (See,
Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711,
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734-735.) For example, warter ugers like this quote
from National Audubon:

Now that the economy and population centers
of this state have developed in reliance upon

appropriated water, it would be disingenuous to
hold that such 8ppropriations are , . . improper
to the extent that they harm public trust uses .

(33 Cal.3d ac 446.) Environmenta) interests and rhe
state prefer:

The state .., has the power 1q reconsider alloca-
tion decisions even though thoge decisions were
made after due consideration of their effect on
the public trust.

(M. arp. 447.)

Rather than focusing on quotes, however, we
should recegnize that California public trust decisions
address water uses' externalities, Nasional Audybon
involved obvious externaliries: Los Angeles's diver-
sions from Mono Lake's tributaries were damaging
the lake's resources. In Racanelli, the court held cha,
while the SWRCB was required 1o set water qual-
ity standards to protect the Delra's beneficial uses, it
could limit the CVP's and ST’ responsibility for
maintaining those uses to thoge project’s impacts.
(U.S. v. State Warer Resources Control Bd, (1986)

162 Cal.App.3d 82, 125-126, 129-130, 148-152.} In
contrast, when the public trust was asserted 1o Iy to
usurp the benefits of a water user's investments, the
coutt denied the assertion. {See Golden Feather Com-
munity Ass'n v. Thermalito rr. Dist. (1989) 209 Cal.
App.3d 1276 (reservoir storage). )

Other trust cases help o sepregate the trust’s ex-
ternality-control function from its other functions. In
State of California v. Superior Coyrt {Fogerty) (1981)
29 Cal.3d 240, 249, the Court stated that landowners
could use properties subjecr to the trust in ways “are
not incompatible” the trust—i.e., that do not foist
externalities onto trust interests—but that the trust
also authorized the state to remave even compatible
improvements on such praperties if the state pays just
compensation.

Focusing on case resulss also indicates that cases
decided under whar is now Article X, § 2, of the Cali-
fornia Constitution have limired water uses’ oppor-




ARV, ...

n o b

tuniry costs. That section seeks to limit opportunity
costs almost explicitly:

[Blecause of the conditions prevailing in this

stare the general welfare requires that the warer
resources of the State he put to heneficial use to
the fullest extent of which they are capable . . . .

The California Supreme Court consequently has
declared that, because water supplies are variable and
so important in California, water’s use triggers unique
concerns about lost opportunities that even authorize
courts, in some cases, to compe! senior water users to
change their operations to free up water for juniors,
(Gin 8. Chow v, City of Santa Barbara {1933) 217 Cal.
£73, 701-702; City of Lodi v. East Bay Municipal Uility
Diserict (1936) 7 Cal.2d 316, 341.)

California courts therefore have limited water
uses under Article X, § 2, where those uses involved
cpportunity costs that substantially exceeded any
resulting benefits. (See, Peabody v. City of Vallgjo
{1935) 2 Cal.2d 351; Joslin v. Marin Municipal Water
Dist. (1967) 67 Cal,2d 132.) Even in closer cases, the
courts have indicated that stare action was necessary
to make warter available for many water users dur-
ing critical cimes (People ex rel, State Warer Resources
Control Board v. Formi (1976) 54 Cal.App.3d 743,
750-751), or to avoid the irretrievable dedication of
water to unproductive use. (Impenal Irr. Dist. v, Siare
Water Rescurces Control Bd. (1991) 225 Cal.App.3d
548, 553, 570.) If there is a reasonable relation-
ship between a water use’s oppartunity costs and its
benefits, then Article X, § 2, is satisfied. No case has
authorized reallocations of water simply to satisfy
revised state policy preferences. The state's authority
to control a water use’s opportunity costs does not
include the authority to recaprure the lost apportu-
nity itself, In City of Barstow v, Mojave Water Agency
(2000) 23 Cal.4th 1224, the California Supreme
Court thus held thar a public need—the need to fix
an overdrafted groundwater basin—did not justify
dispensing with existing water-right priorities.

When examined together with U.5. Supreme
Court rakings decisions involving interests that are
not strictly real property, California water decisions
can be understood as allowing the state to control
warer uses’ oppartunity costs and externalities, but
not o reprioritize uses according to the state’s evolv-
ing preferences. Because water is a varizable resource

declared to be uniquely important by the Califoraia
Constitution, the exercise of state power to require a
warer user to address its activities’ impacts, or to con-
trol those activities’ costs by maintaining a reasonable
relationship between them and these activities' ben-
efits, should be within 2 water user’s expectations. On
the other hand, the state’s substantial rescission of its
approval of the use, or its usurpation of the benefits
of the water user's investrments, would not be within
a water user's expectations becavse the state’s initial
approval encouraged those investments. The state
must pay compensation to recapture the opportuni-
ties it lost when it approved a warer use, which it can
do because—unlike private entities—it has the power
of eminent domain. While the state has that extraor-
dinary power, it does not have the even more ex-
traordinary power to use the public trust doctrine or
Arcicle X, § 2, to recapture lost opportunities for free.
Moreover, non-takings doctrines like federal preemp-
tion may limit further the state’s power to reallocate
water and any reallocations themselves would have
to comply with Article X, § 2. (See, California v. U.S.
(199?) 495 U.S. 490; Nartional Auduben, 33 Cal.3d at
443

Economic Considerations Explain Recent
Decisions Concerning Takings and Suggest
Reallocation Proposals’ Consequences

Under this article's analysis, recent cases that have
struggled with the physicalfregulatory distinction
make sense. While Tidare Lake's insight about tak-
ings law and appropriative water rights—if you take
the use, you take the right—is valid, the decision still
may be criticized for not accounting for the plaintiffs’
reliance on contracts based on diversions that have
been subject to reconsideration since they were per-
mitted. (See, State Water Resources Control Bd. Cases
{2006) 136 Cal. App.4th 674, 691-712.) Allegretri is
best understood as a pre-project permitting case simi-
lar to many cases in which courts have denied takings
compensation for permit conditions. (See, e.g., Penn
Cenrral, 438 U.S. at 128-138.} Casitas only concerned
the selection of regulatory-taking or physical-taking
rules, not whether compensation was due,

As for future disputes about reallocating water,
the economics-based analysis indicated by Lingle,
International Paper, Kaiser Aetna and Ruckelshaues sug-
gests that an agency may not define “good” condi-
tions—Ilike water quality objectives or streamflow
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standards—und then order that water-right holders DOt opportunity costs or externalities of those diver-

implement them without compensation unless the sians.
agency proves that their water uses cause the im- If it would be expensive to compensate water users

pacts that the conditions are intended to address, for reatlocating their supplies, that result stl] would
Otherwise, the agency would not be addressing those simply implement the takings clause. As Justice Hol-
uses' opportunity costs under Article X, § 2, or their mes stated in Pennsylvania Cgal:

externalities under the public trust doctrine. For
example, the state may be unable to irpose, without
paying compensation, new limits on Delta-watershed
diversions to enhance Delra aguatic conditions where
those diversions have been stable for decades {Delra
Vision, pp. 36-37), because the Delra’s problems are

[A] strong public desire to imprave the public
condition is not enough ro warrant achieving
the desire by 2 shorter cut than the constitu-
tional way of paying for the change.

(260 U.S. ar 416.)
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